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p_e: -"

Department of Toxic Substances Control
Berkeley Office
700 Heinz Avenue, Suite 200
Berkeley, California 94710
Attention: Barbara Cook, Chief
Northern Califorrfia

Coastal Cleanup Operations Branch - -- _.

SPACEABOVE THISLINERESERVEDFOI_RECORDER'SIJSE

COVENANT TO RESTRICT USE OF PROPERTY

EN'VIRONMENTAL RESTRICTION

J
Re: Midway VillageCapped Area, Daly City,California

AssessorsParcelNumbers (APN) 005-330-250,005-330-260,005-330-270,005-330-340,
005-330-350,005-330-360,005-330-370and005-330-380

This Covenant andAgreement ("Covenant") is made by and between the Housing Authority of the

County of San Mateo (the "Covenantor"), the current owner of property situated in Daly City,

County of San Mateo, State of CNifomia, described in Exhibit "A", attached hereto and incorporated

herein by this reference (the "Property"), and the Department of Toxic Substances Control (the

"Department"). Pursuant to Civil Code section I471(c), the Department has determined that this

Covenant is reasona.bly._necessary to protect present or future human health or safety or the
environment as a result of the presence on the land of hazardous materials as defined in Health and

Safety Code ("H&SC") section 25260. The Covenantor and the Department, collectively referred

to as the "Parties", hereby agree that the use of the Property be rest6cted as set forth in this

Covenant.
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_TATEMLrNT OF FACTS

1.01. The Property, totaling approximately 1 acres is more particularly described and

depicted in Exhibk "A", attached hereto and incorporated herein by this reference. The Proper}y is

located in the area along Cypress Lane and Cypress Court in Midway Village, County of San Mateo,

State of California. Thisproperty is more specifically described as San Mateo CountyAssessor's

ParcelNo.(s): 005-330-250, 005-330-260, 005-330-270, 005-330-340, 005-330-350, 005-330-360,

005-330-370 and 005-330-380.

1.02. The Property is a portion of a larger property (the Midway Village Complex) that has

been remediated pursuant to a Remedial Action Plan pursuant to Chapter 6.8 of Division 20 of the

H&SC, under the supervision and authority of the Department The Remedial Action Plan provides

that a deed restriction be required as part of the site remediation. The Department circulated the

Remedial Action Plan, which contains a Final Health Risk Assessment, together with a draft negative

• declaration pursuant to the Califorr_a Environmental Quality Act, Public Resources Code section

21000 et seq. for public review and comment. The Remedial Actio.n Plan and the negative

declaration, were approved by the Department on August 13, 1993. Remediation includes installing

and maintaining patios, an asphalt parking lot, sidewalks, and landscaped areas of clean fill ("Cap")

over the Property. The operation and maintenance of the Cap is pursuant to an Operation and

Maintenance Plan, approved by the Department on November 6, 1995, and incorporated into the

Imminent and Substantial Endangerment Order by the Department onNovember 9, 1995•

1.03. As detailed in the Final Public Health and Environmental Evaluation (July !993), a

portion of the subsurface soils of the Property contain h_ardous substances, as defined in H&SC

section 25316. The Department concluded that.the Property, as remediated, and subject to the

restrictions of this Covenant, does not present an unacceptable threat to human safety or the

environment, if used in a manner as to avoid potential harm from hazardous substances which have

been encapsulated on the Property.
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ARTICLE II

DEFINITIONS

2.01. Department. "Department" means the California Depm-tment of Toxic Substances

Control and includes its successor agencies, if any,

2.02. Owner.. "Owner" means the Covenantor, its successors in interest, and their successors

in interest, including heirs and assigns, who at any time hold title to all or any portion of the Property.

2.03. Occupant. "Occupant" means Owners and any person or entity entitled by ownership,

leasehold, or other legal relationship to the right to occupy any portion of the Property.

ARTICLE III

2OENERAL PROVISIONS

3.01. Restrictions to Run with the Land This Covenant sets forth protective provisions,

• covenants, restrictions, and conditions (collectively referred to as "Restrictions"), subject to which

the Property and every portion thereof shall be improved, held, used, occupied, leased, sold,

hypothecated, encumbered, and/or conveyed. Each and every Restriction: (a) runs with the land

pursuant to H&SC section 25355.5(a)(1)(C) and Civil Code section 1471; (b) inures to the benefit

of and passes with each and every portion of the Property, (c) is for the benefit of, and is enforceable

by the Department, and (d) is imposed upon the entire Property unlesg expressly stated as applicable

only to a specific portion thereo£

3.02. Binding upon Owners/Occupants. Pursuant to H&SC section 25355.5(a)(1)(C), this

Covenant binds all owners of the Property, their heirs, successors, and assignees, and the agents,

employees, and lessees of the owners, heirs, successors, and assignees. Pursuant to Civil Code section

1471 (b), all successive owners of the Property are expressly bound hereby for the benefit of the

Department.
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3.03. WfittenNotice of;hePresence of__I_azardo_sSubstances. Prior to the sale, [ease or

sublease of the Property, or any portion thereof, the owner, lessor, or sublessor shal! give the buyer,

lessee, or sublessee notice that hazardous substances are located on or beneath the Property, as

required by H&SC section 25359.7.

3.04. Incorporation into Deeds and Leases. The Restrictions set forth herein shall be

incorporated by reference in each and all deeds and leases for any portion of the Property.

3.05. Conveyance of Property. The Owner shall provide notice to the Department not later

than thirty (30) days after any conveyance of any ownership interest in the Property (excluding

mortgages, liens, and other non-possessory encumbrances). The Department shall not, by reason of

this Covenant, have authority to approve, disapprove, or otherwise affect proposed conveyance,

except as otherwise provided by law, by administrative order, or by a specific provision of this

Covenant.

ARTICLE IV

RESTRICTIONS.

4.01. Prohibited Uses. The Property shall not be used for any of the following purposes:

(a) Development other than multiple family residential use in conformance with the local

zoning code of R3 Multiple Family Residential.

4.02. Soil Management. Covenantor agrees:

(a) No activities that will disturb the soil (e.g., excavation', grading, removal,

trenching, filling, substantial earth movement or mining) shall be allowed on

the Property without a Soil Management Planand a Health and Safety Plan

approved by the Department.

(b) Any contaminated soils brought to the surface by grading, excavation,

trenching or backfilling shail be managed in accordance with all applicable

p-rovisions of state and federal law.
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(¢) Asign bevost linthe1' dwyVmo/emEn shandSp sh statingthat

no grading, excavation or ¢,o_on activities, excluding routine operation and

maintenance, can ,occur _n -the Property without written permission of the

Department.

4.03. Prohibited Activities. The following activities shall not be conducted at the Property:

(a) Raising of food (cattle, food crops) other than in above-ground planter

boxes.;

(b) Drilling for drinking or irrigation water, oil, or gas.

4.04. Non-Interference with Cap. Covenantor agrees}

(a) Activities that may disturb the Cap (e.g. excavation, grading, removal,

trenching, filling, earth movement, or mining) si_allnot be permitted on the

Property without prior review and approval by the Department.

(b) All uses and development of the Property shall preserve the integrity of the

Cap.

(c) The Cap shall not be altered without written approval by the Department.

(d) Covermntor shall notify the Department of each of the following: (I) the type,

cause, location and date of any damage to the Cap and (ii) the type and date

. of repair of such damage. Notification to the Department shall be made as

provided below within ten (10) working days of both the discovery of any

such disturbance and the completion of any repairs. Timely and accurate

notification by any Owner or Occupant shall satisfy this requirement on behalf

of all other Owners and Occupant s.

4.05. A¢¢¢$_for Department. The Department shall have reasonable right of entry and

access to the Property for inspection, monitoring, and other activities consistent with the purposes

of this Covenant as deemed necessary by the Department in order to protect the public health or

safety, or the environment.
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4.06. _. Owner shallgiveall purchasers, lessees, and tenants a written

notice containing the following statement: .'

'"I'he land described herein contains hazardous substances. Such condition renders the land

and the owner, lezsee, or other possessor of the land.subjectto requirements, restrictions,
provisions and liabilities'c_ntained in Chapters 6]5 and 6.8ofDivisi0n 20 of the California
Health and Safety Code. This statement is not a declaration that a hazard exists.'_

ARTICLE V

5,01. _. Failure of the Covenantor, Owner or Occupant to comply with any of

the Restrictions specifically applicable to it shallbe grounds for the Department to require that _e
l

or remove any tmprovements( Improvements hereto shallmean allCovenantororOwnermodify " " " ' "

buildings,roads, driveways,and paved parking areas) constructed or placed upon any portion of the

Property in violation of the Restrictions. Violation of this Covenant shall be grounds for the

Department to file civil or criminal actions as provided by law.

ARTICLEVI

yARIANCE. TERMINATION. AND TERM

6.01. Variance Covenantor, or any other aggrieved person, may apply to the Department

for a written variance from the provisions of this Covenant. Such application shall be made in

accordance with H&SC section 25233.

6,02 _. Covenantor,or any other aggrievedperson, mayapplyto the Department

for a terminationof the Restrictionsor other terms of this Covenantas they apply to all or any portion

of the Property. Such application shall be made in accordance with H&SC section 252341

6.03 Term. Unless ended in accordance with the Termination paragraph above, by law, or

bythe Department in the exerciseof its discretion,this Covenantshall continue in effect in perpetuity.
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ARTICLE VII

7.01. No Dedication I_tende_4.Nothing set forth in this Covenant shall be construed to be

a gift or dedication, or offer of a gift or dedication, of the Property, or any portion thereof to the

general public or anyone else for any purpose whatsoever.

7.02. Department References. All references to the Department include successor

agencies/departments or other successor entity.

7.03. RecordatiQn. The Covenantor sha/1record this Covenant, with all referenced Exhibits,

in the County of San Marco within ten (10) days of the Covenantpr's receipt of a fully executed

original.

7_04. Notices. Whenever any person gives or serves any Notice ("Notice" as used herein .:.

includes any demand or other communication with respect to this Covenant), each such Notice shall %

be in writing and shall be deemed effective: (1) when delivered, if personally delivered to the person ,_j

partyb (2) (3)b day '_being served or to an officer of a orporate eing served,or three usiness s after _!

deposit in the mail, if mailed by United States mail, postage paid, certified, return receipt requested:

To Covenantor

Housing Authority of the
County of San Mateo
264 Harbor Boulevard
Belmont, California 94002-4017
Attention: Director

To Department:
Department of Toxic Substances Control
Berkeley Office
700 Heinz Avenue, Suite 200
Berkeley, California 94710
Attention: Barbara Cook, Chief
Northern California

Coastal Cleanup Operations Branch
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.. Copy to:
Midway V'tllage Office
47 Midway Drive
Daly City, California 95014
Attn: Director

Copy to:
Peter :Finck, Deputy County Counsel
San Marco County
Hall oflu_ice and Records

400 County Center
Redwood City, California 94063-1662

Any party may change its address or the individual to whose attention a Notice is to be sent by giving

written Notice in compliance with this paragraph.

7.05. _. If any portion of the Restrictions or other term set forth herein is

determined by a court of competent jurisdiction tO be invalid for any reason, the surviving portions

of this Covenant shall remain in full force and effect as if such portion found invalid had not been

included herein.

2

7.06 _ All statutory references include successor provisions.

IN WITNESS WHEREOF, the Parties execute this Covenant.

Covenantor: Housing Authority.of the Co_ of San Mateo

_--./ f b"

Executive
Title: Director, Housing Authority

D eD2:men't of__C o_o l

Title: Barbara J. Cook, Ctffef

Northern California

Coastal Cleanup Operations Branch

Date: _¢'za ) I_O
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STATEOFCA  0RN-tA 1
1

COUNTYOFALAMEDA I

On this /7 _x" day of S_P/"g','n_'_c'z, in the year 1998, before me

L/A..r-/,_._..¢._ _ '_/t./_M , a Notary Public in and for said state, personally

appeared/_8t_¢ ._. _# l_rze_ me or proved to me on the basis of satisfactory

evidence to be the person whose name is subscribed to the within instrument and acknowledged to

methat sheexecuted the samein her authorizedcapadty, and that by her signature on the instrument

the person, or the entity upon behalf of which the person acted, execut_ the instrument.

WITNESSmyhandandOfficialseal.

Signature (0_/Ng_x. _J/_'_---
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STATEOFCALIFORNIA ] _.

COUNTY OF _ ,'_:A'IZO _.
r.

On this of _ , m the year 1998, before me

MARY ANN HARF_FI , a Notary Public in and for said state, personally

appeared _._tz b "3". d¢,_ , p_____,_lly k'-no_proved to me on the basis of satisfactory

evidence to be the person whose name is subscribed to the within instrument and acknowledged to

me that he/she executedthe same in b,i_xer authorized capacity, and that by h_/her signature on the

' instnmaentthe person, or the entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

O_ Mary Ann HarreJ
(__',_ Comm,#1058_64

._ _._ r._RVPUSUC-C.,,-.-OR.I"
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